
IN TH E UNITED STATES DJSTRJCT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

Case No. I :22-cv-04196-WFK-CLP 

PREPARED FOOD PHOTOS, INC. f/k/a 
ADLIFE MARKETING & 
COMMUNICATIONS CO., fNC. , 

Plaintiff, 

V. 

SIL VER STAR OF BROOKLYN / 
BROOKLYN'S BEST INC., d/b/a SIL VER 
STAR, 

Defendant. 

FINAL JUDGMENT AND PERMANENT INJUNCTION 

TffiS CAUSE is before the Court upon plaintiff Prepared Food Photos, Inc. f/k/a Adlife 

Marketing & Communications Co., Inc. ("Plaintiff") Motion for Default Final Judgment (the 

"Motion") against defendant Silver Star of Brooklyn / Brooklyn's Best Inc. d/b/a Silver Star 

("Defendant") [D.E. I!]. The Court has considered the Motion, has noted the Clerk 's 

default against defendant Silver Star of Brooklyn / Brooklyn's Best Inc. d/b/a Silver Star 

("Defendant"), and is otherwise advised in the premises. 

Pursuant to Rule 55 of the Federal Rules of Civi l Procedure, the Court concludes that 

Plaintiff has met its burden of showing that it is entitled to a final default judgment as to Defendant. 

Plaintiff has also met its burden of showi ng that it is entitled to permanent injunctive relief against 

Defendant as specified herein . 

Accordingly, it is ORDERED AND ADJUDGED as fo llows: 

' EXHIB~~iRi i IDENTIFICATIO-N/E-VI-DEN_C_E 

~ OKT.# p~ C.V 4l'tC, 
~ DATE: I l:1.3 /~3 
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I. Findings of Fact1 

1. Plaintiff is in the business of licensing high-end , professional photographs for the 

food industry. 

2. Plaintiff generally operates on a subscription basis whereby it charges its clients 

(generally, grocery stores, restaurant chains, food service companies, etc.) a minimum monthly 

fee of $999.00 (https://preparedfoodphotos.com/featured-subscriptions/) for access to its library 

of professional photographs. 

3. Plaintiff's standard licensing terms require a minimum of a twelve ( 12) month 

licensing commitment (https://preparedfoodphotos.com/terms.of.use.php) to avoid scenarios 

whereby a licensee pays for one (1) month of access, downloads the entire library of 20,000+ 

photographs, and immediately terminates the license agreement. 

4. Plaint iff's business mode l relies on its recurring monthly subscription service and 

the income derived therefrom such that Plaintiff can continue to maintain its impressive portfolio . 

5. Plaintiff has numerous paying subscribers paying monthly subscription fees 

ranging from $999.00/month to $2,500.00/month (depending on the number of ' end users ' for 

which Plaintiff's photographs are to be used) . Generally stated, the bulk of Plaintiff's subscribers 

are professional ad agencies that develop weekly ads/grocery store websites for their own ' end 

users ' (i.e., grocery stores, meat/dairy sellers, etc .). 

6. Plaintiff owns each of the photographs available fo r license on its website and 

serves as the licensing agent with respect to licensing such photographs for limited use by 

Plaintiff's customers. To that end, Plaintiff's standard terms include a limited, non-transferable 

A district court must exercise "i ndependent judgment" in adopting a party's proposed findings. Bright v. 
Westmoreland Cnty., 380 F.3d 729, 731-32 (3 rd Ci r. 2004). In th is case, the Court has independently analyzed the 
evidence presented and has adopted only those findings which the Court has independently deemed appropriate under 
the circumstances. 
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license for use of any photograph by the customer only. Pla intiffs license terms make c lear that 

a ll copyright ownership remains with Plainti ff and that its customers are not permitted to transfer, 

assign, or sub- license any of Plaintiff's photographs to another person/enti ty. 

7. This lawsuit concerns one ( I) photograph titled " Lasagna0 16" (the " Work") owned 

by Pla intiff for which Plainti ff serves as the licensing agent. The Work is available for license 

on the above-stated terms. 

8. The Work was registered by Pla intiff (pursuant to a work-for-h ire agreement with 

the author that transferred a ll rights and title in the photograph to Pla intiff) with the Register o f 

Copyrights on October 14, 201 6 and was assigned Registration No. VA 2-01 9-92 1. A copy of 

the Certificate of Registration pertaining to the Work is attached to the Complaint as Exhibit A 

thereto. 

9. Defendant is a company that sells ho memade Italian products such as pastas and 

sauces in all the local supermarkets and specia lty stores w ithi n the Tristate area. 

I 0. On a date after Plaint iff' s above-referenced copyright registration of the Work, 

Defendant published the Work on its website (at https://1338630.site 123.me/products/ lasagna): 
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captured by rirCSho l Pro: 23 Jllffl 2022. 00-.37:2, 
htl11s ://c1etfire,hot.coru 

A true and correct copy of screenshots of Defendant' s website, displaying the copyrighted Work, 

are attached to the Complaint as Exhibit B thereto. 

11. Defendant is not and has never been licensed to use or display the Work. Defendant 

never contacted Plaintiff to seek permission to use the Work in connection w ith its 

website/advertising or for any other purpose - even though the Work that was copied is clearly 

professional stock photography that would put Defendant on notice that the Work was not 

intended for public use. 

12 . Defendant utilized the Work for commercial use - namely, in connection w ith the 

sale of its Italian products. 

13. Plaint iff's primary business is the creation ofnew photo/video content and licensing 
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such content to supermarkets, ad agencies, etc. To ensure that Plaintiff s va luable intellectual 

property is not being misappropriated (which necessarily lowers the value thereof), Plaintiff 

employs a full-time paralegal and other staff that each (when time permits) perform reverse

image searches using Google Images (https://www.google.com/imghp?hl=en) and review 

grocery store e lectronic/print ads to determine whether Plaintiffs images are being misused. 

14. Plaintiffs staff generally searches using a rotating sub-set of photographs that may 

be illegally/ improperly published by non-licensees. Given the volume of Plaintiffs library, 

Plaintiff was reasonably unable to di scover Defendant' s improper use of the Work at issue in thi s 

lawsuit prior to the aforementioned date of discovery. 

15. Through its ongo ing diligent efforts to identify unauthorized use of its photographs, 

Plaintiff first di scovered Defendant' s unauthorized use/display of the Work in approximately 

March 7, 2022. 

16. Following Plainti ffs discovery of Defendant's infringement, Pla inti ff sent at least 

one ( 1) infringement notice to Defendant to notify it of the impermissible use. Defendant' s Senior 

Vice President of Sales & Marketing responded to Plaintiffs counsel, noting that the Work had 

been removed from Defendant's website and asse1ting that it was Plaintiffs fault for not 

watermarking its photographs. Multiple subsequent e-mails to Defendant were largely ignored 

17. Ultimately, Plaintiff was fo rced to retain counsel to pursue this matter. Plaintiff 

(through counsel) sent (via Federal Express and e-mai I) one ( 1) infringement notice to Defendant 

to notify it of the impermiss ible use. Plaintiffs counsel sent at one ( 1) subsequent e-mail to 

Defendant in an attempt to negotiate a reasonable license for the use of the Work, yet these 

communications went substantially unanswered. 

II. Conclusions of Law 
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A. Applicable Legal Standards 

"Rule 55 of the Federal Rules of Civil Procedure provides a two-step process for obtaining 

a defaultjudgment. " Priestley v. Headminder, Inc., 647 F.3d 497,504 (2d Cir. 2011). First, under 

Federal Rule 55(a), the plaintiff must obtain a clerk's entry of default. Fed. R. Civ. P. 55(a) 

("When a party against whom a j udgment for affirmative rel ief is sought has failed to plead or 

otherwise defend, and that fa ilure is shown by affidav it or otherwise, the clerk must enter the 

party's default."). Second, under Rule 55(b ), the plaintiff may apply for entry of default judgment 

by the clerk " [i]f the plaintiff's c la im is for a sum certain," or by the court "[i]n a ll other cases." 

Fed. R. Civ. P. 55(b)(l), (2). 

By fai ling to answer the Complaint, a defendant is deemed to have admitted the factual 

a llegations in the Complaint. See Greyhound Exhibitgroup v. E.L.U.L. Realty Corp., 973 F.2d 

155, 158 (2d C ir. 1992) (" [A] party's default is deemed to constitute a concession of a ll well 

pleaded allegations of liab ility."); Rolex Watch, U.S.A. , 2011 U.S. Dist. LEXIS 32249, at *5-6, 

("In considering a motion for default judgm ent, the court will treat the well-pleaded factual 

a llegations of the complaint as true, and the court will then analyze those facts for 

the ir sufficiency to state a c la im.") . But before entering default judgment, the Court must review 

the allegations to determine whether a plaintiff has stated a va lid c laim for relief. See Finkel v. 

Romanowicz, 577 F.3d 79, 84 (2d C ir. 2009). 

B. Copyright Infringement 

The Copyright Act, 17 U.S.C. § 501(a), provides that " [a]nyone who v iolates any of the 

exclusive rights of the copyright owner as provided by sections I 06 through 122 [17 U .S.C. §§ 

106-122] or of the author as provided in section 106A(a) [17 U.S.C. § 106A(a)]. .. is an infringer 

of the copyright or right of the author, as the case may be." 17 U.S.C. § 50 I (a) . "For a plaintiff to 
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prevail in a copyright infringement case, ' two elements must be proved: (1) ownership of a valid 

copyright, and (2) copying of constituent elements of the work that are original. '" Sheldon Abend 

Revocable Tr. v. Spielberg, 748 F. Supp. 2d 200, 203 (S.D.N.Y.2010) (quoting Feist Publ ' ns. Inc. 

v. Rural Telephone Service Co., 499 U.S. 340,361 , 111 S. Ct. 1282, 113 L. Ed. 2d 358 (1991). 

With respect to the first element, a certificate of registration "constitute[s] prima facie 

evidence of the validity of the copyright and of the facts stated in the certificate." 17 U.S.C. § 

41 O(c). "Proffering a copyright reg istration ' sh ifts ... the burden of proving the invalidity of 

the copyright' to the defendant." Sohm v. McGraw-Hill Glob. Educ. Holdings, LLC, No. 

16cv4255, 2016 U.S. Dist. LEXIS 126836, at *4 (S.D.N.Y. Sep. 16, 20 16) (quoting Fonar Corp. 

v. Domenick, 105 F.3d 99, I 04 (2d Cir. 1997)). Here, Plaintiff registered the Work pursuant to 17 

U.S.C. § 41 l(a) with the Register of Copyrights as set forth above. By virtue of its default, 

Defendant does not have any right to challenge Plaintiffs registration/ownership of a valid 

copyright. Defendant's default forecloses any challenge by Defendant as to Plaintiffs 

registration/ownership of a valid copyright, and therefore Plaintiff has satisfied the first element. 

To satisfy the second element of copyright infringement, "the copyright owner must 

demonstrate that(!) the defendant has actually copied the plaintiff's work; and (2) the copying is 

illegal because a substantia l s imilarity exists between the defendant's work and the protectible 

e lements of plaintiff's." Yurman Design. Inc. v. PAJ. Inc., 262 F.3d 101 , 110 (2d Cir. 200 I) 

( inte rnal quotation marks omitted). A plaintiffs may show actual copying through direct or indirect 

evidence. See Hamil Am .. Inc. v. GFL Inc., 193 F.3d 92, 99 (2d Cir. 1999). Copying may be 

proven indirectly by showing the " defendants had access to the copyrighted work and [that there 

are] similarities that are probative of copying between the works." .!.fL. To meet the element of 

substantial similarity, a plaintiff must show that " an average lay observer would recognize the 
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al leged copy as having been appropriated from the copyrighted work." Smith v. Weinstein, 578 

F. Supp. 1297, 1302 (S.D.N.Y. 1984) (quotation omitted). 

Here, the screenshots of Defendant's website unequivocally show Defendant's copying of 

the Work. Defendant's default further constitutes an admission as to such copying. There is no 

factual or subjective issue of "substantial similarity" here as Defendant copied and published a 

duplicate image of the Work. Thus, Defendant undisputedly copied Plaintiffs copyrighted Work 

and a Final Default Judgment should be entered against Defendant on Count I of the Complaint. 

C. Willfulness 

"To prove willfu lness, the plaintiff must either show ( I) that the defendant was actually 

aware of the infringi ng activ ity, or (2) that the defendant ' s actions were the result of reckless 

disregard for, or w illful blindness to, the copyright holder' s rights." Beom Su Lee v. Karaoke 

City, 2020 U.S. Dist. LEXIS 157834, at *25 (S.D.N.Y. Aug. 3 1, 2020) (cit ing Island Software & 

Comput. Serv .. Inc. v. M icrosoft Corp., 413 F.3d 257, 263 (2d Cir. 2005)). " Where the plaintiff 

proves that ' the defendant reckless ly d isregarded the possibili ty that its conduct represented 

infringement,' the 'pla intiff is not required to show that the defendant had knowledge that its 

actions constituted an in fringement."' Sands v. CBS Interactive Inc., No. 18-cv-7345 (JSR), 2019 

U.S. Dist. LEXIS 46260, at* 14-1 5 (S.D.N.Y. Mar. 13, 20 I 9). Moreover, " [a] willful infringement 

may be inferred from the defendant ' s default. Tabak v. LifeDaily. LLC, No. 2 1 CV 04291 (LLS), 

2021 U.S. Dist. LEXIS 2 17755, at *9 (S.D.N.Y. Nov. 9, 202 1 )(collecting cases). When awarding 

increased damages in the context of Section 504(c)(2), "deterrence of future violations is a 

legitimate consideration" because "defendants must not be able to sneer in the face of copyright 

owners and copyright laws." Cable/Home Communication Corp. v. Network Productions, 902 

F.2d 829, 851 ( I I th C ir. 1990) (internal quotation omitted). 
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Here, Plaintiff took the extra step of notifying Defendant of its infringement pre-lawsuit. 

Defendant's refusal to pay a reasonable licensing fee and refusal to respond to multiple 

infringement notices demonstrates that Defendant had actual knowledge, or at least acted with 

reckless disregard, of the fact that its conduct infringed upon Plaintiff's exc lusive copyrights in 

the Work. 

Accord ingly, Defendant' s default and the well-pied facts of the Complaint, which are 

admitted by Defendant's default, establish that Defendant's infringement of the Work was willful 

and deliberate. 

D. Plaintiff's Damages 

1. Actual Damages 

Pursuant to 17 U.S.C. § 504(b), a "copyright owner is entitled to recover the actual damages 

suffered by him or her as a result of the infringement." "The Copyright Act grants courts discretion 

in calculating the actual damages sustained by a prevailing party, as long as the claim is reasonable 

according to typical market values." Sheldon v. Plot Com., No. 15 CV 5885 (CBA) (CLP), 2016 

U.S. Dist. LEXIS 1161 35, at *41 (E.D.N.Y. Aug. 26, 201 6), adopted 20 16 U.S. Dist. LEXIS 

127414. It is "unreasonable to expect plaintiffs to be able to calcu late the actual damages they 

have suffered - particula rly in default cases." 19.,_ Thus, courts have adopted a wide range of 

methods by which to measure actual damages in copyright infringement actions, includ ing the 

award of lost licensing fees . See On Dav is v. The Gap, Inc. , 246 F.3d 152,167 (2d Cir. 200 1) 

(holding that a copyright holder' s actual damages may include the loss of a license fee "on which 

a willing buyer and a w illing seller wou ld have agreed fo r the use taken by the infringer"). 

As set forth above and in the declaration of Rebecca Jones (Plaintiffs Secretary), Plaintiff 

exclusively operates on a subscription basis whereby it provides access to its library at $999.00 
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per month with a minimum twelve ( 12) month contract commitment ( i.e., a licensee must pay at 

least $ 11 ,988.00 for access to any of Pla intiffs photographs for anywhere from I day to I year). 

Pla intiff gene ra lly does not license indiv idual photographs as do ing so greatly diminishes the value 

of Pla intiffs subscription mode l. Pla intiff o ffers semi-exclusiv ity to its licensees- Pla intiff knows 

exactly what ad agencies, grocery stores, etc. have access to its library and can assure its customers 

that a competitor down the street wi ll not be using the same photograph(s) in its own weekly ads, 

c irculars, internet marketi ng, etc. Plainti ff's customers often spend tens (if not hundreds) of 

thousands o f dollars publishing weekly ads and developing marketing campaigns to advertise their 

products/serv ices. 

Because Pla inti ff markets its photographic library on the basis of its exclusivity, the 

copying and publishing of individua l photographs by non-licensees greatly reduces the value of 

Plaintiffs library. Pla intiff employs multiple full-time employees to locate and identify such non

authorized uses in an effo rt to ensure exclusivity to Pla intiffs licensees. Pla intiff incurs these 

expenses (payroll etc.) to protect the integrity of its library. 

Plainti ff's library of photographs was created over a 15 - 20 year period of t ime (with new 

creative works being made through the present date). Pla intiff has employed professional staff 

photographers and likewise utilizes othe r profess iona l photographers (on a work-for-hire basis), 

a ll of which specia lize in high-end product/food photography. All of these photographers are 

provided specific instructions w ith respect to Pla intiff' s vision/overall com posit ion requirements 

- namely, that food/product photography should result in images/meals accessib le to the genera l 

public that an average family could prepare for a meal. For any image (inc luding the one at issue 

in this lawsuit), Pla intiff s photographers spend hours using spec ialized lighting/equipment and 

take dozens ( if not hundreds) of images before identifying I -2 for inclusion in Pla inti ff's library . 
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For any given photograph, Plaintiff then has costs associated with post-processing the image in 

specia lized editing software such as Adobe Photoshop, Adobe Lightroom, and/or other programs 

so that the desired end-look of the photograph can be achieved, for their proper use in print and 

digital media advertising. 

As discussed above, Plainti ff first discovered Defendant' s infringement of the Work in at 

least as of March 7, 2022 (at which time the Work was published on Defendant's website). 

Defendant's fai lure to participate in this lawsuit has limited Plaintifrs ability to conduct discovery 

to ful ly discover the extent of its infringement and/or the exact date on which the Work was 

uploaded and removed from Defendant's website. Here, the Wayback Machine 

(https://web.archive.org/) was helpful in showing that Defendant published the Work to its website 

at least as early as November 15, 2018 (see 

https://web.archive.org/web/20181115160714/https:// 1338630.site 123.me/). This can be 

confirmed by examining the URL of the Work as it existed on Defendant' s website as of April 22, 

2022 (https://web.archive.org/web/202204 I 9032849im _/https://static I .s l 23-cdn-static

a.corn/uploads/ 1338630/2000 _5b5f88d8d850c.jpg) and comparing that URL to the broken image 

URL as of November 15, 2018 (https://web.archive.org/web/20 18111 5160714/https://cdn-cms.f

static.com/uploads/1338630/2000_5b5f88d8d850c.jpg). T he fil e names are identical, indicating 

that the same photograph was published on the website in November 20 l 8. 

For each year that Defendant published the Work, Plaintiff would be owed an annual 

license fee of$ I 1,988.00. Here, it is known that the Work was published as of November 20 18 

(based on the Wayback Machine) and that it remained published by Defendant until at least April 

2022. Given these facts, the cost of 3x annual license payments ($35,964.00) is the most accurate 

measure of P laintiff's actual damages based on presently-known facts. 
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In Prepared Food Photos. Inc. f/k/a Adlife Marketing & Communications Co .. Inc. v. 

Patriot Fine Foods LLC, the $ 11 ,988.00 license was found to be a useful tool to properly calculate 

Plaintiffs damages. 

Here, Plaintiff provides access to its library at a price $999.00 per 
month with a minimum twelve-month contract commitment, 
meaning, a licensee must pay $ 11 ,988 for access to any of P laintiff's 
photographs for any amount of time within a one-year period. (DE 
13, Ex. A. ~ii 4-5). Plaintiff has numerous clients who pay this 
annual subscription fee. (Id. ~ 4 ). Whi le that demonstrates that 
licensors have indeed licensed its library on an annual basis for 
$ 11 ,988, it is unclear whether any I icensor has paid that amount to 
utilize a s ing le photograph in the library. Nevertheless, I find 
$ 11 ,988 to be a useful proxy given the below-described difficul ties 
in calcu lating with precision Plaintiff's actual damages. 

Prepared Foods Photos, Inc. v. Patriot Fine Foods LLC, No. 2 1-82129-CV, 2022 U.S. Dist. LEXIS 

205649, at* IO (S .D. Fla. Mar. 22, 2022). The same analys is was adopted by the court in Prepared 

Food Photos, Inc. v. 193 Corp., No. I :22-cv-03832, 2022 U.S. Dist. LEXIS 205690 (N.D. Ill. Sep. 

21 , 2022) in which the court entered a default judgment for three (3) years of pre-registratio n use 

of a s ingle photograph in the amount of $35,964.00 ($ 11,988.00 x 3); see also Prepared Food 

Photos. Inc. v. Miami Beach 4 11 Corp., Case No. I :22-cv-23 197 (S .D. Fla. Nov. 28, 2022) 

(awarding Plaintiff $35,964.00 in actual damages, representing the $ 11 ,988.00 annual license fee 

x 3 years of usage of a single photo); Prepared Food Photos. Inc. v. Fat Daddy Co. d/b/a Fat Daddy 

Meats, Case No. 0:22-cv-61671-AHS (awarding Pla intiff $23,976.00 in statutory damages, 

representing the $ 11 ,988.00 annual license fee for a I-year use w ith a 2x multiplier applied 

thereto). 

Defendant's inaction and refusal to participate in this lawsuit suppressed the info rmation 

necessary to fully calculate Plaintiffs actual damages. Similarly, Defendant's refusal to cooperate 

in this lawsuit has prevented Plaintiff from discovering any profits received by Defendant that 
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would be recoverable pursuant to 17 U.S.C. § 504(b) in addition to Plaintiff's actual losses. To 

establish Defendant's profits subject to disgorgement under § 504(b ), a "copyright owner is required 

to present proof only o f the infringer ' s gross revenue, and the infringer is required to provide his or 

her deductible expenses and the e lements of profit attributable to factors other than the copyrighted 

work." 17 U .S.C. § 504(b). Defendant sole ly controls all infonnation concerning its gross revenue 

re lated to its infring ing uses of the Work, and it has stymied Pla intiff's ability to present that 

ev idence to the Court. 

In v iew of the forego ing, actual damages are insufficient due to Defendant's refusal to 

appear and partic ipate in discovery, and Pla inti ff thus e lected to seek an award of statutory 

damages for Defendant' s w illfu l infringement of Plaintiffs copyrighted Work. 

2. Statutory Damages for Copyright Infringement 

Pursuant to 17 U.S.C. § 504(c), Pla intiff has elected to recover statutory damages for 

Defendant's infringement of Pla inti ff's exclusive rights in the copyrighted Work, and 

enhancement of its statutory award based upon the willfulness of such infringement. Where (as 

here) willful infringement has occurred, courts w ill general ly look to a p laintiffs actual damages 

and award 2x- 3x to properly account fo r statutory damages. See. e .g. Corson v. Gregory Charles 

Interiors, LLC, No. 9:1 9-cv-8 1445, 2020 U.S. Dist. LEXIS 142932, at *5-7 (S.D. Fla. Aug. 7, 

2020) (trebling the pla inti ff's actual damages after applying a scarcity multiplier); Buttnugget 

Publ'g v. Radio Lake Placid. lnc., 807 F. Supp. 2d I 00, 110-1 1 (N.D.N.Y. 2011) ("[T]o put 

infringers on notice that it costs less to obey the copyright laws than to violate them, a statutory 

damage award should significantly exceed the amount of unpaid license fees.") . 

In cases of non-willful infringement, statutory damages may be awarded up to $30,000.00 

resulting from the infringement of the copyrighted Work. See 17 U.S.C. § 504(c)(l ). However, as 
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discussed above, Defendant' s conduct - as well as its decision not to defend against Plaintiffs 

claim - demonstrates that its conduct is willful. 

Had Plaintiff been able to conduct discovery and gather information 
on the scope of Defendant' s infringement, actual damages would 
have like ly been greater than the reasonable licensing fee for the 
Work. Here, doubl ing $ 11 ,988 will appropriately account for the 
circumstances surrounding this infringement and the need for 
deterrence. Defendant 's declination to participate in this litigation 
impeded the court ' s ability to calculate the tota l extent of Plaintiff's 
actual damages, including Defendant' s profits. Defendant likely 
profited to some degree from its unauthorized use; Plainti ff a lleges 
that Defendant made commercial use of the Work for at least one 
year, advertising the sale of "USA Prime Angus London Broil" on 
its website for $9.99 per pound. (DE I ~~ 15, 17) . Further, as 
described above, Defendant ' s conduct was willful. And "deterrence 
o f future v io lations is a legitimate consideration" because 
"defendants must not be able to sneer in the face of copyright owners 
and copyright laws." Cable/Home Com me 'n Corp. , 902 F .3d at 851 
(internal quotation omitted). The need to deter future vio lations is 
an especially appropriate consideration here, given Defendant's 
default. 

Patriot Fine Foods LLC, 2022 U.S. Dist. LEXIS 205649, at *12-1 3. The same facts as in Patriot 

Fine Foods apply to this present case. Plaintiff was unable to conduct discovery or gather 

information. Plainti ff's licensing structure is a strong proxy for calculating damages. Given the 

circumstances of the instant case, an award of statutory damages in the amount of $71,928.00 

($35,964.00 x 2) under 17 U.S.C. § 504(c)(2) is appropriate to compensate Plaintiff for the 

damages suffered, to create a strong disincentive against infringers intentionally hiding the profits 

from their infringing conduct in the hope of earning more than they can be held accountable for in 

actual damages, and to deter future violations of copyright law. The Court shall apply the same 

multiplier Judge Middlebrooks applied in Patriot Fine Foods, wherein Judge Middlebrooks 

doubled the actual damages (the one annual period of use) to account for Plaintiffs inability to 

conduct discovery and to deter future violations. 

E. Costs and Attorneys' Fees 
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Pursuant to 17 U.S.C. § 505, "the court in its discretion may a llow the recovery offull costs 

by or against any party ... the court may also award reasonable attorney's fee to pay the prevailing 

party as part of the costs." Upon entry of a final judgment, Plaintiff is the prevailing party in this 

action. In view of the willful nature of Defendant's infringement and its failure to defend or 

otherwise participate in this action, leading to unjustified delays and increased costs and fees, an 

award of full costs and attorney's fees to Plaintiff is appropriate. 

17 U.S.C. § 1203(b)(5) likewise provides "the cou1t ... 111 its discretion may award 

reasonable attorney's fees to the prevailing party ... ," providing a second statute for an award of 

Plaintiffs full costs and attorney's fees. 

The Court finds that an award of attorneys' fees and costs is appropriate here. Defendant's 

willful conduct, failure to engage Plaintiff in an attempt to pay a reasonable licensing fee, and 

failure to participate in this lawsuit resulted in unnecessary fees and costs being incurred. The 

Cowt has reviewed the declaration of Plaintiffs counsel filed together with the Motion and finds 

such declaration to support the amount of fees and costs being sought. 

The Court finds that the costs sought by the Motion ($697.00) are taxable against 

Defendant. These costs consist of the filing fee for this lawsuit and the service of process costs. 

Having concluded Plaintiff is entitled to attorneys' fees, the Court must now determine the 

reasonableness of Plaintiffs requested fee amount. The Court has performed the lodestar analysis 

and finds that Plaintiffs counsel reasonably expended 8.80 hours in connection with pursuing this 

matter. The Court further finds that $450.00 is a reasonable hourly rate for Plaintiffs counsel 

(Daniel Desouza) in this action given the complexity of the matter, the results obtained, and the 

experience of Plaintiffs' counsel which the Court found to be substantial. See Farrington v. Jewish 

Voice Inc., No. 2 1-CV- 1575 (NGG)(A YS), 2022 U.S. Dist. LEXIS 2 181 2, at *15 (E.D.N.Y. Feb. 
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7, 2022) (" In copyright cases, courts in this district have approved rates between $350 and $500"); 

Pyatt v. Raymond, 2012 U.S. Dist. LEXIS 58879, at *16 (S.D.N .Y. Apr. 25, 2012) (collecting 

cases approving $400 to $650 hourly rates for partners in copyright and trademark cases); Bass v. 

Diversity Inc. Media, No. I 9-cv-2261 (AJN), 2020 U.S. Dist. LEXIS 93318, at *14 (S.D.N.Y. 

May 28, 2020) ("A review of cases in this District and in the Eastern District of New York suggests 

that courts have approved associate rates of $350 and up to $500 for partners in copyright cases."); 

Tetra Images, LLC v. Grahall Partners, LLC, No. l9-CV-05250 (PMI-l), 2021 U.S. Dist. LEXIS 

125809, at *10-11 (S.D.N. Y. July 6, 2021) (in copyright infringement case, finding $475.00 hourly 

rate for managing partner in Florida and $450.00 hourly rate for partner in New York office to be 

reasonable); McLaughlin v. IDT Energy, No. 14 CV 4107 (ENV)(RML), 2018 U.S. Dist. LEXIS 

128347, at *51-53 (E.D.N.Y. July 30, 2018) (finding award ofrates typical to the Eastern District 

and noted to be: "$550 for pa1tners/equity owners with more than thirty years of experience, $500 

for partners/equity owners with more than fifteen years of experience, $450 for partners/equity 

owners with more than ten years of experience, $400 for senior associates/associates with more 

than ten years of experience, $350 for senior associates/associates with six to nine years of 

experience, $300 for associates with three to five years of experience, $250 for associates with 

fewer than three years of experience"); Schwartz v. United States DEA, No. 13-CV-5004 (CBA) 

(ST), 2019 U.S. Dist. LEXIS 34165, at *26-27 (E.D.N.Y. Mar. I, 2019) (awarding $500 

hourly fee to partner litigating FOIA litigation, and listing awards of between $500 and $655 per 

hour for partners handling complex litigation); Nat') Envtl. Saf. Co. v. Katz, No. I 8-cv-02161 

(JMA) (ORB), 2019 U.S. Dist. LEXIS 76044, at *5 (E.D.N.Y. May 6, 2019) (award based upon 

$500-$600 hourly rate to pa1tners and $300 hourly rate for associates litigating breach of contract 

case). 
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Mr. DeSouza is a 2004 graduate of the George Washington University Law School who is 

admitted to both the Florida Bar and the New York Bar. He previously worked at Milbank, Tweed, 

Hadley & McCloy LLP (from 2004 - 2010) and Becker & Poliakoff, PA (from 2010 - 2014) 

before form ing DeSouza Law, PA in 2014 and jointly forming CopyCat Legal PLLC in 2019. He 

is admitted to a multitude of federal courts throughout the country and has extensive experience 

litigating cases in both federal and state court. 

Given the above, the Court has calculated the lodestar amount to be $3,167.50. 

F. Permanent Injunction 

Pursuant to 17 U.S.C. § 502(a), "[a]ny court having jurisdiction of a civil action arising 

under this tit le may, subject to the provis ions of section 1498 of title 28, grant temporary and final 

injunctions on such terms as it may deem reasonable to prevent or restrain in fringement of a 

copyright." 17 U.S.C. § 502. Injunctions are regularly issued pursuant to Section 502 because " the 

public interest is the interest in upholding copyright protections"; and courts also regularly issue 

injunctions as part of default judgements. Arista Records, 298 F. Supp. 2d at 1314 (entering 

permanent injunction against defendants with respect to plaintiff' s copyrighted work, including 

plaintiff's work to be created in the future). 

Here, Defendant's conduct has caused, and any continued infringing conduct will continue 

to cause, irreparable injury to Plaintiff, such that Plaintiff has no adequate remedy at law. For 

example, the ability of Defendant to use Plaintiff's Work for its own commercia l benefit w ithout 

compensation to Plaintiff greatly impairs the market value of the Work, s ince others competing in 

that business or in related business areas, will not want to obtain a license to Pla intiffs work if it 

is already associated with a competing business; and potential licensees of Plaintiff will not want 

to pay license fees to Plaintiff if they see other commercial enterprises taking and using Plaintiff's 
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photographs for its own commercial purposes without paying any fee at all. 

Accordingly, this Court wi ll enter a permanent injunction against Defendant, its 

employees, agents, officers, directors, attorneys, successors, affiliates, subsidiaries and assigns, 

and all those in active concert and participation with Defendant, proh ibiting it from (a) directly or 

indirectly infringing Plaintiffs copyright or continuing to market, offer, sell, dispose of, license, 

lease, transfer, publicly d isplay, advertise, reproduce, develop, or manufacture any work derived 

or copied from Plaintiffs copyrighted photograph or to participate or assist in any such activity; 

and (b) d irectly or indirectly reproducing, displaying, distributing, otherwise using, or retaining 

any copy, whether in physical or electronic form, of any copyrighted photograph owned by 

Plaintiff. 

III. Conclusion 

Judgment is hereby entered in favor of Plaintiff, Prepared Food Photos, Inc. f/k/a Adlife 

Marketing & Commun ications Co., Inc. and against defendant Silver Star of Brooklyn / 

Brooklyn's Best Inc. d/b/a Silver Star as fo llows: 

I . Plaintiff shall recover from Defendant the principal sum of $75,792.50 for which 

let execution issue. The foregoing sum consists of $7 1,928.00 (statutory damages for copyright 

infringement), $697 .00 ( costs), and $3,167.50 (attorneys' fees). 

2. Defendant, its employees, agents, officers, d irectors, attorneys, successors, 

affi liates, subsidiaries and assigns, and a ll those in active concert and participation with Defendant 

are permanently enjoined from (a) directly or indirectly infringing Plaintiffs copyright or 

continuing to market, offer, sell, dispose of, license, lease, transfer, publicly display, advertise, 

reproduce, develop, or manufacture any work derived or copied from Plaintiffs copyrighted 

photograph or to participate or assist in any such activity; and (b) directly or indirectly reproducing, 

Case 1:22-cv-04196-WFK-CLP   Document 14   Filed 01/23/23   Page 18 of 19 PageID #: 175



displaying, distributing, otherwise using, or retaining any copy, whether in physical or electronic 

form, of any copyrighted photograph owned by Plaintiff. 

DONE AND ORDERED 111 Brooklyn, New York this 23 day of January, 2023. 

/) ~ 
s/WFK 

~ ~n. Willia~ F. Kuntz, II 
United States District Court Judge 
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